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		Abstract

		According to most legal history and takings scholarship, the whole notion of a "regulatory taking" was a contradiction in terms until Justice Oliver Wendell Holmes invented it in the 1922 Supreme Court decision Pennsylvania Coal v. Mahon.  This Article calls that view into question.  The Article reexamines a line of constitutional eminent-domain decisions decided in the state courts over the nineteenth century.  These decisions are often read to suggest that property "regulations" could never trigger takings protections unless they physically invaded owners' land.  In fact, however, they drew on Founding Era ideas about the regulation of natural property rights to generate a body of what modern lawyers would call a body of "regulatory-takings" law.      

In these decisions, a "regulation" was a positive law that secured to the owner her natural property rights.  Such a regulation tried to order how different species of property were used in close quarters, for the purpose of facilitating the free use of property generally.  If a law did not regulate consistent with principles of natural right, it constituted an "invasion of right," and "took" some of the use rights to which owners were entitled as part of their "private property" for takings purposes.    

The Article has three main lessons for contemporary takings and property scholarship.  First, regulatory-takings law does not need to be as incoherent as it is widely assumed to be.  If modern federal and state regulatory-takings doctrines are messy now, it is not because regulatory-takings law is inherently messy.  Rather, modern courts must not mind the messiness, most likely because they prefer another substantive theory of property over natural-right property theory.  Second, this natural-right theory provides a useful counterpoint to most modern property law and scholarship, which tend to justify to property rights and regulation in terms of utilitarian principles.  The nineteenth-century state cases, by contrast, show one way in which the law may ground property rights and regulation in terms of concepts of personhood and freedom.  Finally, the natural-right distinction between "regulations" and "invasions of right" offers some evidence, though not dispositive evidence, as to what the federal Takings Clause may have meant when originally drafted and ratified. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Cedar Rust, Euclid, Fifth Amendment, freedom of action, health, Loretto, Lucas, Miller v. Schoene, morals, nuisance, Palazzolo, Progressive Era, public and private property, safety, Tahoe-Sierra

	
	

	
    

    
	

	
	
		JEL Classification: K1, K2

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Claeys,  Eric R., Takings, Regulations, and Natural Property Rights (September 2003). Cornell Law Review, Vol. 88, No. 6, pp. 1549-1671, September 2003, George Mason Law & Economics Research Paper No. 08-60,  Available at SSRN: https://ssrn.com/abstract=373661 or http://dx.doi.org/10.2139/ssrn.373661 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Eric R. Claeys (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: George Mason University]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				George Mason University  ( email )

			

			
			
				
				
				
					3301 Fairfax Drive
Room 420
Arlington, VA  22201
United States
(703) 993-8247 (Phone)
(703) 993-8202 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      655

			

		
		
		
			Abstract Views

			    7,406

		

		
		 
		
			Rank

			   74,584

		

		
	


	
		
            
            	       10 Citations
		

	

	
		
			
				        5 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,833

                                    

                                    
                                        PAPERS

                                            1,178

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        J. Shahar Dillbary at George Mason University - Antonin Scalia Law School

                                    

                                
                            

                        

                    

                
	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,060

                                    

                                    
                                        PAPERS

                                           15,018

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Constitutional Law: Rights & Liberties eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Rights & Liberties eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,108

                                    

                                    
                                        PAPERS

                                           15,686

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    U.S. Administrative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Administrative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              984

                                    

                                    
                                        PAPERS

                                            6,755

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        William Funk at Lewis & Clark Law School

                                    

                                
                            

                        

                    

                
	
                    Property, Land Use & Real Estate Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Property, Land Use & Real Estate Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              916

                                    

                                    
                                        PAPERS

                                            9,917

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christopher Serkin at Vanderbilt Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
