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		Abstract

		The doctrine of equivalents is a judicial creation that allows patentees to exclude others from the use of subject matter beyond the textual scope of a patent’s claims. This venerable – and extremely controversial – doctrine is tolerated (or promoted) on the theory that it is fundamentally necessary to protect the incentive structure of the patent system.   

The perceived importance of the doctrine of equivalents makes all the more remarkable recent scholarly arguments that this ancient doctrine is a dead letter in American patent law. One recent empirical study argues that the doctrine is dead but hypothesizes that it did not succumb because courts acted to restrict it; indeed, it argues that the legal rules of the doctrine simply do not much matter. The hypothesis instead emphasizes that the doctrine succumbed because changes in the procedural circumstances in which equivalents claims are heard caused courts to lump them together with literal infringement determinations, making it more likely that they would be resolved in the same way – against the patentee.    

This Article uses empirical techniques to independently test this hypothesis. It first develops evidence that supports the contention that the doctrine of equivalents has indeed been in decline over the last fifteen years. It then establishes detailed evidence for two additional findings. The first is that procedural context contributes to the decline of the doctrine. The second, however, is that the legal rules imposed by courts to restrict the doctrine also contribute. The Article interprets the results to mean that the decline of the doctrine of equivalents is something more than just the happy (or unhappy) accident of the procedural context in which equivalents claims are now litigated. It is the culmination of a concerted and prolonged court-driven effort to make its favorable application the exception, not the rule. 
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