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		Abstract

		Two married heterosexual couples are in a car crash. The husband of couple # 1 dies instantly, as does the wife of couple # 2. At the hospital, at their spousesâ€™ requests, doctors are able to retrieve Husband # 1's (H1) sperm and Wife # 2's (W2) ova for cryopreservation.  Two years later, Wife #1 (W1) uses her dead husbandâ€™s frozen sperm to become pregnant; Husband # 2 (H2) uses his dead wifeâ€™s frozen ova and arranges with a surrogate to have a baby. Will the predeceased spouses be presumed to be parents of the resulting children, conceived and born years after their deaths?  

Until recently, few states had a clear answer to this question. The 2008 version of the Uniform Probate Code (UPC) attempted to resolve a broad range of issues that arise with assisted reproduction, including the issue of postmortem conception.  This Article examines the 2008 provisions of the Uniform Probate Code regarding assisted reproduction, and in particular the proposed standards for determining parentage when a child is conceived after one of the intended parents has died.  It briefly discusses the history of legislation covering assisted reproduction, from the first statutes that dealt with married couples using donated sperm, to the more comprehensive laws today.  It also reviews existing law and cases on parentage and inheritance for postmortem conception children.  In addition, it applies the new UPC provisions to different scenarios in which a man or woman has died before conception, or a surrogacy agreement, has occurred. The Article concludes with recommendations for changes to the UPC. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Uniform Probate Code, probate, assisted reproduction, ART, sperm, child, parentage, parent, death, postmortem, conception, ova, egg, sperm, surrogacy, conceive, born, birth, inheritance, rights, frozen, cryopreservation, hospital, medical, marriage, spouse

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Knaplund,  Kristine S., The New Uniform Probate Code's Surprising Gender Inequities (2010). Duke Journal of Gender Law & Policy, 2011, Pepperdine University Legal Studies Research Paper No. 2010/14,  Available at SSRN: https://ssrn.com/abstract=1636531
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Kristine S. Knaplund (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Pepperdine University - Rick J. Caruso School of Law  ( email )

			

			
			
				
				
				
					24255 Pacific Coast Highway
Malibu, CA  90263
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      111

			

		
		
		
			Abstract Views

			    1,663

		

		
		 
		
			Rank

			  442,879

		

		
	


	

	
		
			
				        6 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Pepperdine University Rick J. Caruso School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Pepperdine University Rick J. Caruso School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,879

                                    

                                    
                                        PAPERS

                                              475

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David S. Han at Pepperdine University - Rick J. Caruso School of Law

                                    

                                
                            

                        

                    

                
	
                    Wills, Trusts, & Estates Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Wills, Trusts, & Estates Law eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,410

                                    

                                    
                                        PAPERS

                                            3,075

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert H. Sitkoff at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Discrimination, Law & Justice eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Discrimination, Law & Justice eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,232

                                    

                                    
                                        PAPERS

                                           17,875

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francisco Valdes at University of Miami - School of Law

                                    

                                
                            

                        

                    

                
	
                    Family & Children's Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Family & Children's Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              884

                                    

                                    
                                        PAPERS

                                           11,842

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jane M. Spinak at Columbia Law School, June Carbone at University of Minnesota - Twin Cities - School of Law

                                    

                                
                            

                        

                    

                
	
                    Women, Gender & the Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Women, Gender & the Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              877

                                    

                                    
                                        PAPERS

                                           11,566

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Kim Brooks at Dalhousie University - Schulich School of Law

                                    

                                
                            

                        

                    

                
	
                    Philosophy of Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Philosophy of Law eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              752

                                    

                                    
                                        PAPERS

                                           13,511

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Society: Family Law, Relations & Dispute Resolution eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Family Law, Relations & Dispute Resolution eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              750

                                    

                                    
                                        PAPERS

                                            7,470

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Amy G. Applegate at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Health Care Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Health Care Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              735

                                    

                                    
                                        PAPERS

                                            8,187

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erin C. Fuse Brown at Georgia State University College of Law , Jaime S. King at Faculty of Law, The University of Auckland

                                    

                                
                            

                        

                    

                
	
                    Ethics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Ethics eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              647

                                    

                                    
                                        PAPERS

                                            9,264

                                    

                                

                                
                            

                        

                    

                
	
                    Sexuality & Gender Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sexuality & Gender Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              372

                                    

                                    
                                        PAPERS

                                            1,840

                                    

                                

                                
                            

                        

                    

                
	
                    Reproductive Justice, Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Reproductive Justice, Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              332

                                    

                                    
                                        PAPERS

                                            2,652

                                    

                                

                                
                            

                        

                    

                
	
                    Cultural Dimensions & Organizational Behavior eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cultural Dimensions & Organizational Behavior eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              269

                                    

                                    
                                        PAPERS

                                            1,143

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David C. Logan at California Medical Association (CMA) WellnessUniversity of Southern California - Marshall School of Business

                                    

                                
                            

                        

                    

                
	
                    Estate Planning eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Estate Planning eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              163

                                    

                                    
                                        PAPERS

                                            2,619

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

