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		Abstract

		Between 2008 and 2009, Kenya concluded several agreements with a variety of countries on prosecuting suspected pirates captured by their naval forces capture off the coast of Somalia. This article discusses the ongoing piracy trials in Kenya’s congested criminal justice system.    

The article shows how Kenyan courts have justified the piracy prosecutions over piracy suspects with no nationality or territorial links to Kenya who have been captured by foreign forces. The article argues that the initial resort to the then un-ratified United Nations Convention on the Law of the Sea, to justify jurisdiction over the piracy suspects raised more questions than it answered. Thus the precedent established by the High Court of Kenya in Republic v. Hassan Mohamud Ahmed, has not been followed faithfully by Kenyan courts in subsequent piracy prosecutions where jurisdiction questions arose.    

In part to address this problem, Kenya passed a new Kenyan statute establishing extremely broad jurisdiction over non-national piracy suspects captured on the high seas by non-Kenyan forces. Notwithstanding the passage of this broad- sweeping jurisdictional provisions, Kenya has nevertheless declined to accept new piracy suspects. Kenya’s Parliament questioned the Ministry of Foreign Affairs committing Kenya to bear more than its fair burden of prosecuting piracy suspects. The Kenyan Attorney General agreed with Parliament and new prosecutions were ended in mid-2010.    

This article analyzes the implications of Kenya’s almost exclusive prosecutions of pirates off the coast of Somalia, at least until recently. This article notes that the prosecutions in Kenya are not of the nature contemplated under Article 105 of UNCLOS which gives capturing countries the jurisdiction to prosecute. At the very least, Kenya’s near monopoly in the piracy prosecutions of non-nationals who have no nexus to it may suggest embryonic state practice based on the obligation to cooperate in prosecuting piracy under Article 100 of UNCLOS. Yet such a claim would be tenuous given only Kenya has so far extensively, (until recently), engaged in such a practice. Kenya’s near monopoly in piracy prosecutions off the coast of Somalia shows a divergence from the customary international law rule of universal jurisdiction over piracy as well as with Article 105 of UNCLOS which contemplates capturing naval forces may take suspected piracy suspects to their home country for prosecution. This seems to be borne out by the prosecutions in France and the United States that have involved piracy suspects with a nexus to them, unlike those in Kenya. In the final part, the article analyzes the status, fairness and propriety of the still ongoing piracy prosecutions in Kenya. 
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