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		Abstract

		Courts and commentators have misunderstood, and consequently underestimated, the recent Supreme Court case of Dastar Corp. v. Twentieth Century Fox Film Corp.  Voicing concern that once a copyrighted work has fallen into the public domain it should stay there, the Dastar Court held that authors of such works cannot use federal unfair competition law to force copiers to give them credit.  The Court guaranteed that result by stipulating that "origin" in Â§ 43(a)(1)(A) of the Lanham Act does not refer to the source of an idea, concept, or communication.  That holding barred a reverse passing off claim brought under Â§ 43(a) against Dastar Corp. for its having sold videotapes without crediting the plaintiffs as the origin of formerly copyrighted material included on those tapes.  Because lower courts have focused on the legal means employed by the Dastar Court, however, rather than its evident policy goals, they have extended it to facts materially different from those at issue in the case.  Courts have applied the case to bar Lanham Act claims against the unauthorized use of copyrighted, uncopyrightable, and trade secret-protected goods.  Courts have stretched it to cover services, too.  Most significantly, in a move that effectively doubles Dastarâ€™s reach, courts have even begun applying the case to bar unfair competition claims brought under state law.  Although they donâ€™t apparently realize it, courts relying on Dastar to preempt state unfair competition claims have signaled a revolution in copyright law.  Ever since the enactment of Copyright Act Â§ 301(a) nearly thirty years ago, the express terms of that section have monopolized copyright preemption doctrine.  But Â§ 301(a) cannot explain or justify Dastarâ€™s evident power to preempt state unfair competition claims.  Intentionally or not, the Dastar Court has revived the long-moribund and somewhat ill-defined doctrine of implied copyright preemption.  Here, even more than with regard to unfair competition, Dastarâ€™s consequences look likely to far outreach the Courtâ€™s original, modest aims.  We have surely misunderestimated Dastarâ€™s impact on unfair competition law.  With regard to copyright law, however, we may still have time to understand and estimate Dastarâ€™s ultimate ramifications. 
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