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		Abstract

		The government may deport an immigrant appealing a deportation order in federal court even before the court rules on the case, unless the court issues a stay of removal. In its 2009 decision in Nken v. Holder, the Supreme Court clarified that the legal standard for stays of removal is the same test courts use for preliminary injunctions. Yet Justice Kennedy expressed frustration that the Court had little data to inform its decision. The Court will likely need to revisit this issue, as doubts cloud the meaning of Nkenâ€™s main holdings, in part because the government misled the Court. This Article responds to Justice Kennedyâ€™s request for data and sheds light on the doctrinal controversies surrounding stays by presenting groundbreaking empirical analysis of 1646 cases in all the circuits that hear immigration appeals. It offers a singular window into an arena of adjudication where decisions are rarely articulated in writing. Among our most important findings, the circuit courts denied stays of removal in about half of the appeals that were ultimately granted, an alarming type of error that could result in people being errantly deported to countries where they risk persecution or torture. Our results also suggest that legal doctrine makes an important difference in how accurately courts identify which cases merit a stay, but that no magic bullet exists to avoid errors. In order to adopt an effective approach to stays of removal, courts must confront an important value judgment about whether to err on the side of preventing wrongful removal or on the side of avoiding delayed deportation. 
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