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		Abstract

		In its principled rhetoric, the European Court of Human Rights consistently refers to the prohibition of torture and inhuman or degrading treatment in Article 3 ECHR as absolute. The Court has stated that ‘[e]ven in the most difficult of circumstances, such as the fight against terrorism or crime, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment’ and that ‘[t]he philosophical basis underpinning the absolute nature of the right under Article 3 does not allow for any exceptions […] or balancing of interests’. Taken at face value, these passages lead to a straightforward principled conclusion: because Article 3 ECHR is absolute, its application is a matter of definition only. 

In its principled rhetoric, the ECtHR indeed excludes any and all considerations of proportionality or balancing from the application of Article 3 ECHR. In practice, however, as others have shown, the Court’s case law does not live up to this promise of a genuinely ‘absolute’ Article 3. Hemme Battjes, for instance, has suggested that the Court uses ‘the label “absolute” ... for rhetorical effect’. If this analysis is correct, not much would be left of the firewall put in place by the ‘absolute nature’ of Article 3. It may well come crashing down in the face of proportionality and balancing.

In this paper, I approach the question rather differently from Battjes. Instead of proposing alternative readings of the Court’s principled stance on the ‘absolute nature of Article 3’, I take that principle as my starting point and examine what it would take for the Court to truly live up to it. I first indicate how the prohibition of torture should function for its application to really be a matter of scope only. I then show – in line with the findings of Battjes and other scholars – that, in certain areas, the ECtHR’s case law does not live up to the promise of such an absolute right. From this, however, I do not draw the inference that Article 3 is – upon closer analysis – not really absolute. Instead, I indicate how the ECtHR could amend its reasoning in ‘problematic cases’, i.e. those in which it introduces elements of proportionality and balancing in its analysis. 
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