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		Abstract

		In 2010, a new Constitution inspired by the came into force after an overwhelming endorsement in a referendum. This chapter argues that following the 2017 Presidential elections,Kenya's 2010 Constitution entered its second period. Unlike many Constitutions that die in period one, within a year to five years after coming into force, the 2010 Kenyan Constitution is now in its eighth year. The second period of the 2010 Constitution commenced with a major constitutional crisis. The August 2017 Presidential elections were nullified by the Supreme Court for failing to conform to the 2010 Constitutionâ€™s requirements of a free and fair election. The Supreme Court upheld the repeat election notwithstanding the fact that the main opposition coalition boycotted it. The opposition coalition saw the Supreme Courtâ€™s endorsement of a flawed election as exacerbating rather than resolving the lack of integrity in the electoral system. 

A central claim in this chapter is that instead of ensuring the liberal guarantees of the 2010 Constitution are ensured, protected and safeguarded, successive governments have undermined them as part of their strategy of maintaining party and political dominance in the country. In particular, the Jubilee partyâ€™s acquisition of political party dominance from 2013 until March 2018 gave it a platform to de-legitimate, harass and weaken the opposition. Other independent institutions have also been deliberately weakened to undermine their ability to provide checks on the government in power. In this sense, this chapter shows how the establishment of legal institutions such as Madisonian vision of checks and balances that can withstand authoritarian leaders tends to come after, rather than to precede the establishment of democracies.

The chapter first examines how patronage politics have stymied Parliamentâ€™s role to check the Executive as envisaged in the 2010 Constitution and how these politics have undermined its Madisonian design. In part two, the chapter examines how the dominant and opposition parties in Kenya have resorted to the Judiciary to resolve election related cases. This part of the paper also assesses why the Judiciary established under the 2010 Constitution has remained relatively resilient in its independence from the Parliament and the Executive. 
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