

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Reforming Student Loan Bankruptcy Procedure

	
    
        
            
            







    
    










    
    
    
    











			
                    Baylor Law Review, Forthcoming
 
        

    
	

	
	
		
		
			26 Pages
		
		

		Posted: 28 May 2021
		
		
		
	

	
		
			
			




	See all articles by John P. HuntJohn P. Hunt
University of California, Davis - School of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: August 28, 2020

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Student loans are not dischargeable in bankruptcy unless “undue hardship” is present. Courts almost universally have placed the burden of showing undue hardship on debtors, justifying this decision on the ground that such debtors are typically at the “nadir” of their earning power because they have just graduated from school with an education that will fuel steadily rising pay. Empirical research shows, however, that the median debtor seeking to discharge student loans is in their mid-40s and earns under $25,000 per year. Evidence and civil procedure scholarship teaches us that the probability of a matter in question should be a critical determinant of the burden of proof on that matter, and the probability is that a debtor who seeks student loan relief will endure undue hardship.

Other considerations relevant to allocation of the burden of proof – access to evidence bearing on the matter in question and underlying policy considerations – do not support placing the burden on the debtor. Creditors have better access than debtors to much of the evidence relevant to undue hardship, and there is no clear expression of congressional policy to allocate the burden of proof to debtors.

Appellate courts could fix the burden-of-proof problem by reconsidering unhelpful precedents en banc. Another possible avenue for relief would be the bankruptcy rulemaking process. But courts can also act immediately. Although in most jurisdictions lower courts cannot place the burden of proof entirely on the creditor, they can shift the burden once the debtor makes a specified showing. For example, they could determine that if the debtor shows that student loans have been causing hardship for the past five years, they will discharge the loans unless the creditor provides significant, case-specific evidence that the debtor’s condition will change.

At present, student loan debtors are often called upon to prove that long-existing disabilities will continue far into the future, or that they need bankruptcy discharge now because loan forgiveness decades hence under an alternative repayment program will generate tax liability. Reform of the burden of proof could remove these pointless obstacles to relief for suffering student borrowers.
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