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		Abstract

		The Supreme Court's fractured, six-opinion decision two terms ago in Chavez v. Martinez raises critical questions about the meaning of the self-incrimination clause and the status of Miranda v. Arizona. A majority of the Court ruled that violations of Miranda will never support a claim for damages and violations of the privilege against self-incrimination will almost never do so. Four justices would have gone further, to hold that damages are never available for violations of the privilege, that the privilege against self-incrimination is merely a trial right, and that large parts of self-incrimination doctrine are non-constitutional prophylactic rules. The Court's decision means that civil rights actions over coercive interrogation practices will now fall largely within the domain of substantive due process, most likely under the notoriously vague shocks the conscience test. And, critically, at least three justices were prepared to hold in Chavez that there is no substantive due process right to be free of coercive interrogations if government interests in obtaining information are sufficiently strong.    

This article takes Chavez as the point of departure for considering a series of issues relating to constitutional interpretation, criminal procedure, and civil rights litigation. Part II describes the facts and proceedings in Chavez, highlights the central features of the various opinions - as well as relevant portions of last Term's Seibert and Patane decisions - and begins the task of analyzing their implications for self-incrimination doctrine, due process protections, and civil rights litigation. Part III explains how the plurality opinions in Chavez and Patane would undermine core aspects of self-incrimination doctrine, including Miranda but also - and more significantly - the doctrine of requiring immunity as a remedy for violations of the privilege.    

Because the plurality opinion described much of privilege doctrine as prophylactic, moreover, Part IV turns to the ongoing debate over the legitimacy of prophylactic rules in criminal procedure and constitutional law. Chavez may be more important on this issue than Dickerson, and it is at least the necessary pendent to Dickerson. Together with Seibert and Patane, the cases reveal a majority of the Court's intention to preserve Miranda while carefully limiting its scope and effectiveness. Chavez is critical to this effort because it highlights a pervasive flaw in constitutional interpretation: although remedies are fundamental to the definition of constitutional rights, the Court rarely acts as if remedies were a meaningful part of constitutional doctrine. Until it extricates itself from the debate over prophylactic rules, the Court will not be able to take remedies seriously as an aspect of constitutional law. Indeed, after Chavez, we should seriously consider jettisoning the idea of prophylactic rules entirely. This discussion also provides insight into the Supreme Court's Fourteenth Amendment jurisprudence. If we abandon the flawed idea of sub-constitutional prophylactic rules, then we have to recognize that Congress's power to enforce the Fourteenth Amendment gives it a real and inevitable role in defining the boundaries of constitutional rights.    

Part V returns to the issue of coercive interrogation. I first provide an account of the privilege against self-incrimination that is true to the remedies available for its violation, and I pay particular attention to the context of civil rights claims for damages. Text, history, and policy support, on balance, a broad privilege, including a slightly narrower Miranda doctrine. Without a damages remedy, however, the right remains weak. Drawing on Justice Harlan's admonishment that self-incrimination issues reflect broader issues of constitutional policy, I turn to the role of due process doctrines within the constitutional protection against coercive interrogation. Violations of the due process voluntariness test will not support a damages claim under current doctrine, and substantive due process damages claims provide inadequate protection on their own. In the process, I also consider what Chavez tells us about the Court's substantive due process jurisprudence more generally - in brief, that the Court remains sharply divided over the definition of substantive due process rights, and rights claims may have to yield to law enforcement needs, perhaps especially in the war on terror. Indeed, under the plurality's analysis, the Constitution can easily be read to permit torture. With these concerns in mind, I propose a broad damages remedy for violations of the privilege and the due process voluntariness test. 
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