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		Abstract

		This article is a chapter in a book celebrating the contributions of Mirjan Damaska to the field of comparative criminal procedure.      

One of points that Professor Damaska makes in his writings is that it is difficult to divide national systems of criminal procedure into either-or categories whereby a system is either adversarial or inquisitorial. As he notes, when one looks closely at a national system, one often finds adversarial aspects in those systems one might initially be inclined to consider inquisitorial and inquisitorial features in some systems we normally would consider adversarial.    

The article builds on this insight by looking at sentencing in the United States, a country that is rather outspoken in its claim to have an adversarial trial system and not an inquisitorial system. The article agrees with this claim if you look at a trial as only concerned with the issue of guilt. At trials in the U.S., even compared to other common law systems, the parties have almost complete control over the evidence and the neutral role assigned trial judges doesn't permit them to ask questions or summarize the evidence.      

But when one considers trial in the European sense where a trial is concerned both with guilt and possible sentence, the U.S. looks quite different. The article shows that the sort of raw sentencing power possessed by judges in the U.S. has no analog on the continent where sentencing in all but very minor cases will be a shared decision by a mixed panel of judges or a panel of professional judges. It will also be fully reviewable on appeal. By contrast, sentencing in the U.S is highly "inquisitorial" in the perjorative sense of vesting nearly unreviewable power in a single personage and allowing this judge to base the sentencing decision on evidence that has not been subject to the traditional scrutiny that is required for evidence supporting the trial verdict.       

In short, the U.S. is not the rigorously adversarial model it claims to be - it is schizophrenic in that it is so rigorously adversarial on the issue of guilt and so completely inquisitorial in its approach to sentencing. 
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