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		Abstract

		The book "Procedural fairness in the proceedings before the competition authority" (published in Polish) scrutinizes the level of protection of procedural fairness in the proceedings before two competition authorities: the President of the Polish Office of Competition and Consumers Protection (the CCP President) and the Commission of the European Union (the Commission).    

The author posits that the enforcement of competition law should not only be effective but also fair. Thus, legal mechanisms of competition proceedings must guarantee an appropriate level of protection of procedural fairness. This is all the more vital as competition authorities have been entrusted with far-reaching powers that allow for deep interference with the basic rights and freedoms. Competition authorities have the mandate both to investigate and to sanction the misconduct of undertakings. Such extensive powers should be balanced with the introduction of guarantees of procedural fairness: the right to be heard, the right to equal participation in the proceedings, the right of defence, the right to protection of business secrets and other confidential information and the right to judicial review and judicial control over administrative proceedings.    

The author investigates the meaning of the concept of procedural fairness in the international law (in particular as enshrined in the European Convention on Human Rights), EU law and Polish constitutional law as well as in the opinions of legal theoreticians. Procedural fairness is considered as a body of values that shall be protected by the procedural law. The values and their specific guarantees applicable in the realm of competition proceedings are defined.     

In consequence, each chapter of the book is dedicated to a different guarantee of procedural fairness in the proceedings before the Commission and the CCP President (proceedings before the CCP President can take the form of explanatory or full competition proceedings, the latter being of two kinds: antimonopoly proceedings in cases of practices restricting competition, and antimonopoly proceedings in cases of concentration). The deficiencies of the proceedings before the competition authorities are shown with respect to each guarantee. The author criticizes the interpretation of some provisions adopted by the competition authorities and court, and he puts forward stance. Some legislative changes are also suggested, especially in case of Polish Act on competition and consumers protection of 2007 (the Competition Act).    

What follows is a collection of the most important findings reached in the book. The following analysis concentrates on the Polish procedure:    

The understanding of procedural fairness - With respect to Polish domestic law, the notion of procedural fairness is inferred from Article 2 of the Constitution of the Republic of Poland of 1997: the democratic-state-of-law principle. Polish Constitutional Court is of the opinion that the principle demands all the proceedings conducted by state institutions to decide individual cases to meet the requirements of the procedural fairness. The principle is applicable to all proceedings run by state institutions - not only judicial proceedings but also the proceedings before administrative bodies such as a competition authority.    

A major role in establishing high procedural standards in the competition proceedings is played by the system of the European Convention on Human Rights (the ECHR). Article 6 of the ECHR (right to a fair trial) and procedural guarantees of other rights and freedoms protected by the ECHR can be applied also to proceedings before administrative bodies such as a competition authority. The prohibition concerning practices restricting competition is of a general character and serves public interest. Fines imposed for a breach of this prohibition can be and actually in many cases are very significant. As a consequence, Article 6 of the ECHR is applicable in the competition proceedings in cases of the practices restricting competitions under its criminal head. Thus all the procedural guarantees defined in the Article 6 of the ECHR and interpreted in the jurisprudence of the European Court of Human Rights must be provided for in these proceedings. Most importantly, Article 6 of the ECHR embraces right to be heard, right of defence, right to access to the court as well as the right to an open and public hearing. It is connected with the presumption of innocence in the criminal matters (Article 6(2) of the ECHR) that incorporates the prohibition of self-incrimination. When it comes to the proceedings in cases of concentration, Article 6 of the ECHR is seen to be applicable under its civil head. This implies possible broader limitation of the right to a fair trial when the mergers of the undertakings that can have anticompetitive effects are at stake.    

In the conclusions of this second chapter of the book, the author defines the procedural fairness as the body of values that shall be protected by the legal guarantees provided in the procedural law. It is noted that the protection of such process values may be independent from the preliminary assessment of the final result of the process. These values are as follows: a possibility to be heard (process participation), equality (especially in access to the process), possibility to defend, confidentiality (of the economically valuable information) and the judicial review (resulting in the judicial control over administrative proceedings).    

The right to be heard - The third chapter of the book aims at answering whether the right to be heard is respected in the proceedings before the competition authorities. The biggest deficiency in the proceedings before the CCP President is that the undertakings are informed only generally about the charges raised against them. It is not rare that they receive decisions on the commencement of antimonopoly proceedings in cases of the practices restricting competition where only the legal basis is quoted, and the factual and legal justification is missing. This differs significantly to the EU competition proceedings where the statement of objections contains full factual and legal description of the presumed infringement as well as the preliminary calculation of fine. When it comes to antimonopoly proceedings in cases of concentration, the undertakings that notify the concentration are not informed during the course of the proceedings about the objections of the CCP President against the planned concentration. As a consequence, they cannot propose remedies. Furthermore, the analysis of the decisions of the CCP President in cases of concentration suggests that the party to the proceedings is not given a chance to comment on all the evidence collected during proceedings before the final decision is made.    

Likewise, under the Polish procedure, undertakings are also not informed about the beginning of the explanatory proceedings preceding the antimonopoly proceedings. The right to be heard is not sufficiently respected in the proceedings before the CCP President and the Commission also because of very limited use of the oral hearing. In Poland the decision on whether to convene it is discretionary - parties may not contact directly the decision makers to present directly the exculpatory evidence.    

The general principles of the administrative procedure (i.a. the legalism and the principle of the objective truth, the obligation to provide information to the parties, the principle of active participation of the party in the administrative proceedings) are wholly applicable in the proceedings before the CCP President. However, this may not be necessarily true about the specific provisions of the Code of Administrative Procedure that translate these general principles into concrete rules. The analysis shows that doubts arise for example in case of Article 81 of the Code of Administrative Procedure. This provision is crucial for the right to be heard. It provides that the facts in the administrative proceedings can be established only on the basis of evidence which the party has been given the possibility to comment on. The doubts arise in consequence of the fact that norms of the Code of Civil Procedure (not the one of the Code of Administrative Procedure) regulate per analogiam the hearing of evidence before the CCP President. Thus, the author proposes an amendment of the Competition Act in this respect.    

The right to equal participation in the proceedings - In the fourth chapter of the book it is concluded that the proceedings before the CCP President are characterised by lack of equal access to the process. The status of the party is limited only to the undertaking against which charges have been raised. Differently to the solutions existing in the European Union law, competitors or other entities possibly harmed by the activity of the undertaking that allegedly violated competition law may not participate in the proceedings. What is more, when it comes to antimonopoly proceedings in cases of concentration, the status of the party is limited only to the undertaking that notifies the concentration to the CCP President. In the predominant part of the decisions the agreement for the concentration is given. As a consequence, the judicial control over these proceedings is excluded as there is no-one that would be interested in appealing the decision.    

The right of defence - In the fifth chapter of the book it is shown that in the proceedings before the CCP President and to some extent before the Commission, the right of defence is not properly respected.    

In the proceedings before the CCP President the lack can be observed when it comes to the guarantees of the presumption of innocence and the privilege against self-incrimination. Due to the lack of a specific regulation in the Competition Act, it can happen that undertakings are forced to make a confession of violation of the competition law. The right of defence can in practice be significantly limited as there is no clear legal basis for the protection in Polish competition procedure of legal professional privilege. There is clearly a need for the confidential treatment of information exchanged in the course of the legal aid provided by lawyers to the undertakings that allegedly violated the competition rules.    

Several problems can be observed when it comes to the inspections run by the CCP President functionaries. The presumption that inspections are only effective when run surprisingly and during the explanatory proceedings is wrong. What is more, the inspection is incorrectly understood - if the Competition Act is interpreted literally - to be admissible just because the CCP President is analysing the market structure and despite him/her not having any information whatsoever about any violation of law. Thus it is possible that so called fishing expeditions take place. Under the Polish and EU procedure, there lingers an unresolved question of legality of inspection on premises possessed by natural persons. The procedural guarantees of the privacy are not sufficient and thus there is a potential for abuse of this institution in the future.    

The right to protection of business secrets and other confidential information - The sixth chapter of the book is based on the presumption that in the proceedings before the competition authority there is a need for the protection of the information that is economically important for the undertakings. This refers to any undertaking that provided the CCP President with the economically valuable confidential information. In this respect both Polish and EU procedure protects information than can be qualified as business secrets.    

Under the Competition Act the CCP President is entitled to limit, where this is indispensable, the right to access to evidence contained in the case file, when rendering such evidence accessible would entail a risk that the business secret may be revealed. Unfortunately Polish legislation and jurisprudence, unlike EU one, does not properly balance the protection of business secrets with the safeguards of the right to be heard. Polish competition law fails to stipulate clearly what the limits of the protection of confidential information are in situations when the right to be heard of other parties of antitrust proceedings is at stake. There is also no clear legal basis in Polish law for the protection of the anonymity of those entities who submit a written notification to the CCP President concerning a suspicion that competition-restricting practice has taken place.    

The right to judicial review and judicial control over competition proceedings - The seventh chapter of the book deals with the right to judicial review and judicial control over the proceedings before the competition authority. Under Article 6 of the ECHR the decisions taken by administrative authorities must be subjected to subsequent control by a "judicial body that has full jurisdiction" over questions of facts and law. Polish model of judicial control over the proceedings before the CCP President raises doubts from the point of view of the requirements of "full jurisdiction". In particular - contrary to the EU courts - the court specialised in dealing with the appeals from the CCP President decision – the Court of Competition and Consumers Protection (the CCP Court), despite the legal basis for that contained in the Code of Civil Procedure, does not exercise sufficient control with respect to procedural infringements over the proceedings before the CCP President. In jurisprudence it is accepted that the CCP Court as first instance court entitled to decide the case on merits is not obliged to refer in details to the procedural objections raised in the appeal especially, if the submitted irregularities are not likely to be of a kind that influences the CCP President decision on its merits. Furthermore the Supreme Court specified that procedural irregularities concerning evidence should not lead to the revocation of the CCP President decision provided, that it is in line with the provisions of substantial law. In consequence the analysed jurisprudence of Polish courts in competition cases suggests that the CCP Court does not exercise sufficient control over possible breach of procedural rules by the CCP President.    

The author argues that the CCP Court should revoke the decision of the CCP President if essential procedural requirements of procedural fairness were violated and the CCP Court is not able to rectify them during judicial proceedings (e.g. by introducing and hearing new evidence) or when these irregularities could have influenced the CCP President decision on its merits. When the procedural rules concerning evidence were violated by the CCP President, the CCP Court should disregard such evidence and, in cases where not enough evidence is left to prove a violation of the Competition Act, it should change the CCP President decision and find no infringement. Such an approach seems to be in accordance with the Supreme Court jurisprudence.    

It is also pointed out that the two-week time limit for appealing the final decision of the CCP President to the CCP Court must be extended. Taking into account the complicated character of the competition cases as well as often limited knowledge of the parties about the details of the proceedings instigated against them, the current regulations disproportionally limit the right to judicial review. 
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