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		Abstract

		The immigration laws have long described categories of crimes that lead to adverse immigration consequences, such as deportation.  But how should adjudicators assess whether a given conviction triggers deportation?  The federal courts and administrative agencies have typically employed a methodology â€” known as the categorical approach â€” that focuses on statutory elements, rather than the underlying facts of the crime.  The categorical approachâ€™s counterfactual nature, its tendency to produce counterintuitive results, and its doctrinal complexity have caused some courts and the immigration agency to attack, dilute, and inconsistently apply it.  Rather than assess the categorical approach based on the outcomes generated in individual cases, this article evaluates the cumulative effect of the categorical approach.  I argue that the categorical approach, a procedural hybrid of statutory interpretation and evidentiary rules, has substantive value.  The categorical approach corrects for certain pervasive asymmetries facing noncitizens â€” asymmetries that were sharpened by the passage of the 1996 immigration laws, which vastly expanded the kinds of crimes that lead to deportation while virtually eliminating discretionary review. Despite its problems, a strong version of the categorical approach acts as a de facto substitute for the absence of proportionality and relief in the federal deportation provisions, the unrestrained prosecutorial powers of the federal immigration agency, and limitations on judicial review.  Until deeper reforms in the immigration laws take place, the categorical approach provides meaningful benefits to noncitizens and the immigration system. 
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