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		Abstract

		This article critiques the structure and purpose of the Americans with Disabilities Act as applied to health care services.  Professor Shepherd argues that the Supreme Court's 1998 decision in Bragdon v. Abbott, while appropriately finding the HIV infected plaintiff to be "disabled" and therefore entitled to the ADA's protection, reveals that Act's deficiencies.  The important question raised by that case is not whether an individual with HIV infection is disabled, but why such a finding is necessary before individuals are entitled to non-discriminatory treatment in the provision of health care services.  Specifically, the ADA's approach (at least as judicially interpreted) perpetuates three problems:  1)  discrimination on the basis of irrelevant differences in abilities is allowed to go unchecked in many cases, 2) the Act's insistence on a finding of disabled status reinforces artificial and harmful boundaries between the "abled" and "disabled," and 3) we fail to appreciate the heightened need and moral imperative for nondiscriminatory treatment in the provision of health care services for all.  This latter problem suggests that we might instead impose upon physicians a duty to treat; rather than merely prohibiting physicians from discriminating on the basis of certain characteristics, such as race, or against certain people, such as the disabled, the law should instead require physicians to provide care to patients who seek it unless they have a satisfactory reason for a denial of care.  The author suggests four justifications for imposing upon physicians a duty to treat:  the unique importance of health care to individuals' lives, the monopoly status and freedom from lay control that physicians enjoy, the justice considerations that now prohibit discrimination on the basis of protected characteristics, and the essential importance of trust in the physician-patient relationship.  According to the author, either our anti-discrimination laws need radical restructuring or our common law "no duty" rule needs abolishing, but whichever course is taken, the result should be that everyone is entitled to care unless there is a satisfactory justification for its denial.      
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