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		Abstract

		The current level of public dissatisfaction has engendered a long list of proposed reforms that seek to increase the overall level of public regulation of Managed Care Organizations  (MCOs), by limiting the scope of preemption under ERISA, by expanding doctrines of vicarious liability and implied agency, by adopting a patient's bill of rights, and by exposing them to class actions by disappointed plan participants.  In response, this paper argues that most of these reforms are ill-conceived, in the sense that they do not hold any realistic possibility of improving the performance of the health care system relative to the current set of tort and contract doctrines that are now in place.  Direct actions against MCOs for example are likely to hamper their mission to contain costs.  The usual conditions that make vicarious liability sensible, for example, are not likely to pertain here when physician groups have assets to meet anticipated claims against them.  And the use of class actions runs the serious risk of introducing dubious claims for liability based on some broadside allegations of fraud when their proper function is restricted to allowing the amalgamation of individual claims that would otherwise be too costly to pursue on an individual basis.  The real problem with MCOs is that in conditions of scarcity, the public is unable to reconcile its inconsistent demands for low premiums ex ante with comprehensive and deep coverage ex post. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Epstein,  Richard A. and Sykes,  Alan, The Assault on Managed Care: Vicarious Liability, Class Actions and the Patient's Bill of Rights (December 2000).  Available at SSRN: https://ssrn.com/abstract=253328 or http://dx.doi.org/10.2139/ssrn.253328 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Richard A. Epstein (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: New York University School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				New York University School of Law  ( email )

			

			
			
				
				
				
					40 Washington Square South
New York, NY  10012-1099
United States
(212) 992-8858 (Phone)
(212) 995-4894 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
					
				
					
					
					
				
			

			
				Stanford University - Hoover Institution on War, Revolution and Peace 

			

			
			
				
				
				
					Stanford, CA  94305-6010
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Chicago - Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Chicago - Law School  ( email )

			

			
			
				
				
				
					1111 E. 60th St.
Chicago, IL  60637
United States
773-702-9563 (Phone)
773-702-0730 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Alan Sykes

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Stanford University - Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Stanford University - Law School  ( email )

			

			
			
				
				
				
					559 Nathan Abbott Way
Stanford, CA  94305-8610
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      524

			

		
		
		
			Abstract Views

			    3,609

		

		
		 
		
			Rank

			   98,677

		

		
	


	
		
            
            	       15 Citations
		

	

	
		
			
				      113 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Chicago Coase-Sandor Institute for Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Chicago Coase-Sandor Institute for Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,778

                                    

                                    
                                        PAPERS

                                              913

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Omri Ben-Shahar at University of Chicago Law School

                                    

                                
                            

                        

                    

                
	
                    Regulation of Financial Institutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Regulation of Financial Institutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,133

                                    

                                    
                                        PAPERS

                                           10,784

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Howell E. Jackson at Harvard Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Torts & Products Liability Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Torts & Products Liability Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              812

                                    

                                    
                                        PAPERS

                                            8,684

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Keith N. Hylton at Boston University - School of Law

                                    

                                
                            

                        

                    

                
	
                    Health Care Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Health Care Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              736

                                    

                                    
                                        PAPERS

                                            8,197

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erin C. Fuse Brown at Georgia State University College of Law , Jaime S. King at Faculty of Law, The University of Auckland

                                    

                                
                            

                        

                    

                
	
                    Employee Benefits, Compensation & Pension Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Employee Benefits, Compensation & Pension Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              662

                                    

                                    
                                        PAPERS

                                            5,758

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Simplicity and Complexity in Contracts

                        
                            By
                                
                                
                                    
                                    Karen Eggleston, 
                                    
                                
                                    
                                    Eric A. Posner, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Controlling Agencies with Cost-Benefit Analysis: A Positive Political Theory Perspective

                        
                            By
                                
                                
                                    
                                    Eric A. Posner
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Agency Models in Law and Economics

                        
                            By
                                
                                
                                    
                                    Eric A. Posner
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Line Drawing, Doctrine, and Efficiency in the Tax Law

                            
                                By
                                    
                                    
                                        
                                        David A. Weisbach
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Property Rights in Emerging Platform Technologies

                            
                                By
                                    
                                    
                                        
                                        Douglas Lichtman
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            A Paradox of Spontaneous Formation: The Evolution of Private Legal Systems

                            
                                By
                                    
                                    
                                        
                                        Amitai Aviram
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Must Formalism Be Defended Empirically?

                            
                                By
                                    
                                    
                                        
                                        Cass R. Sunstein
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Harmless Error

                            
                                By
                                    
                                    
                                        
                                        William M. Landes
                                         and 
                                    
                                        
                                        Richard A. Posner
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Inequality and Indignation

                            
                                By
                                    
                                    
                                        
                                        Edna Ullmann-margalit
                                         and 
                                    
                                        
                                        Cass R. Sunstein
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Transaction Costs and Property Rights: Or Do Good Fences Make Good Neighbors?

                            
                                By
                                    
                                    
                                        
                                        Richard A. Epstein
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.133 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
