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		Abstract

		Contrary to recent claims, the trust which was enforced in Rochefoucauld v Boustead was clearly a constructive trust, since none of the parties involved was capable of declaring an express trust. The case gave rise to a constructive trust which responded to the elements of intention and reliance, consistent with other categories of constructive trusts. The â€˜disapplication thesisâ€™, which favours the view that the doctrine â€˜disappliesâ€™ section 53(1)(b) to allow the enforcement of the oral express trust, is unworkable. The doctrine in Rochefoucauld entails that section 53(1)(b) renders an oral express trust unenforceable; instead, it enforces a constructive trust where the causative elements of intention and reliance are fulfilled on the facts. â€˜Fraudâ€™ is merely a description of the state of affairs which the constructive trust prevents â€“ the transfereeâ€™s reneging on his undertaking through using the absolute form of the conveyance and section 53(1)(b) to deny the true nature of the conveyance. 
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