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		Abstract

		The Bill of Rights does not apply to tribal governments. Instead, restraints on tribal power are imposed by tribal and federal law. The primary federal law limiting tribal authority is the Indian Civil Rights Act of 1968 (ICRA). As enacted, ICRA limited tribes’ sentencing authority to six months incarceration, even for the most serious crimes committed in Indian Country. This cap was later raised to one year. Other federal laws prohibit tribes from exercising criminal jurisdiction over non-Indians. Congress has amended ICRA, most recently when it enacted the Tribal Law and Order Act of 2010 (TLOA) and the Violence Against Women Reauthorization Act of 2013 (VAWA 2013). TLOA authorizes tribes to impose sentences over one year and up to three years and VAWA 2013 authorizes tribes to exercise criminal jurisdiction over some non-Indians who commit specified domestic violence offenses against Indians in Indian Country.

Tribes’ ability to invoke TLOA increased sentencing authority and VAWA 2013 expanded jurisdiction comes with a price – to invoke these provisions in ICRA, tribes must first provide tribal court criminal defendants with specific procedural protections in addition to those required under ICRA’s general provisions. This includes providing indigent defendants with representation at tribal expense, and providing defendants the “right to effective assistance of counsel at least equal to that guaranteed by the United States Constitution.” Tribal court defendants have had an explicit federal statutory right to assistance of counsel since Congress enacted ICRA in1968. But prior to TLOA and VAWA 2013, ICRA did not require tribes to provide indigents with appointed counsel, or guarantee a right to effective assistance of counsel. Not only does ICRA now require tribes to provide a right to effective assistance of counsel for TLOA and VAWA 2013 defendants, it explicitly tethers the substance of that right to the federal constitutional ineffective assistance of counsel standard. This article analyzes this new federal statutory right and it explores how that right will be defined and enforced.

The Supreme Court defined the federal constitutional right to effective assistance of counsel for state and federal defendants over thirty years ago in Strickland v. Washington. Strickland’s parameters have been fleshed out almost exclusively through federal court habeas review of state court convictions. Ineffective assistance of counsel claims brought by state court prisoners in federal court are subject to two layers of deference. The first is required the federal habeas corpus statute, which requires federal courts to extend considerable deference to determinations made by state courts in resolving state prisoners’ claims. The second layer of deference is built into Strickland’s ineffective assistance of counsel test. The result is that federal courts considering state prisoner Strickland claims under the federal habeas statute subject them to a “double deference” review. This double deference has made state prisoner ineffective assistance of counsel claims virtually unwinnable on federal habeas review.

Like state prisoners, tribal prisoners can seek post-conviction review of their convictions in federal court through habeas corpus petitions, but under a provision of ICRA, not under the federal habeas statute. When Congress enacted TLOA, it imported Strickland’s constitutional effective assistance of counsel standard into ICRA. By doing so, it opened tribal court convictions up to Sixth Amendment-style ineffective assistance of counsel challenges in federal court through habeas review. Because habeas review of tribal convictions is authorized by a different statute and informed by a different history, federal review of tribal convictions has a separate and unique federal jurisprudence. It is this habeas filter, more specifically, the level of deference federal courts extend to the dispositions of state and tribal courts, that delineates when the denial of a federal right by one of the other sovereigns is federally intolerable. This article explores questions that will likely arise when federal courts encounter tribal prisoners’ ineffective assistance of counsel claims now that they are explicitly cognizable in federal habeas review. Specifically, will federal courts subject tribal prisoner ineffective assistance of counsel claims to the same double deference review they are required to apply to state prisoner Strickland claims? Or will federal courts be more solicitous of tribal prisoners’ ineffective assistance of counsel claims now that non-Indians are subject to prosecution in tribal court under VAWA 2013?

Congress has unequivocally bound federal court habeas review of tribal prisoners’ ineffective assistance of counsel claims to the Strickland analysis. This should make most tribal prisoner ineffective assistance of counsel claims a foregone conclusion, as is the case for Strickland claims brought by state prisoners in federal habeas review. To resolve any ambiguities on this point, I propose that Congress require federal courts to extend tribal court dispositions of tribal prisoners’ claims the same high level of deference federal courts are currently required to extend to state court determinations on habeas review. Absent this safeguard, ICRA’s new right to effective assistance of counsel can easily and unwittingly become a vehicle for unwarranted heightened scrutiny and micromanagement of tribal court proceedings by federal courts. 
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