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		Abstract

		The state-legal cannabis industry has emerged rapidly despite continuing federal illegality, raising many important legal issues. In particular, employees who use cannabis in accordance with state law are often faced with â€œzero toleranceâ€� drug policies in the workplace that were adopted in response to the aggressive â€œwar on drugsâ€� conducted by the federal government. States that have legalized cannabis must address whether this change affects an employerâ€™s right to take actions against applicants and employees who use state-legal cannabis outside of the workplace.

In this article we first address the baseline question of whether employers must accommodate state-legal cannabis use by employees outside of the workplace, or whether employers may continue to enforce a zero-tolerance policy for any cannabis use by their employees. California recently decided this question in favor of employers as part of the enabling legislation for state-legal cannabis, tracking an earlier decision by the California Supreme Court that permitted employers to discriminate on the basis of cannabis use despite Californiaâ€™s legalization of medical cannabis. In contrast, other states have recognized some degree of employee protection for off-site use, pointing the way to a more balanced approach. We then analyze the availability of unemployment insurance benefits for an employee who is fired for violating a workplace drug policy by using state-legal cannabis. Some states have considered this an instance of â€œmisconductâ€� that disqualifies a worker from receiving benefits. Although California law is far more protective of employees, there is not yet a definitive legal resolution of the question. Finally, we analyze when workerâ€™s compensation benefits may be denied if the injured employee has used state-legal cannabis. California law is uncertain at the moment, and so we delve particularly deeply into the approaches taken by other states. 
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