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		Abstract

		At the beginning of the Trail of Tears, the 5,000 mile-long trek of forced removal of upwards of 120,000 Native Americans from their ancestral homelands in the Southeastern United States, stands a fraudulent treatyâ€”the 1835 Treaty of New Echota. The treaty was concluded by representatives of the Andrew Jackson administration and an unofficial Treaty Party, which consisted of not one Cherokee national competent to represent the Nation. This article reviews the cross-cutting circumstances that sealed the fate of the Five Civilized Tribes of the Southeast, concentrating on an underexplored but essential component of the discovery doctrine, as articulated by Chief Justice John Marshall in the famous case of Johnson v. Mâ€™Intosh. This component, the right of soil (jus soli), acted as a salve to anoint the fraudulent conveyance at New Echota, which importantly helped to rewrite the course of American expansionism and support the claims of other settler nations across the English-speaking world to ownership of the underlying title to tribal land. By subjecting this settler countryâ€™s juridical blind eye to  the Roman law principle of ex injuria jus non oritur (legal rights cannot arise from wrongdoing), we arrive at a more textured understanding of the limits of historical remediation and the formalistic underpinnings that affected federal-state relations during the early age of the republic. 
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