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		Abstract

		In the spring of 2022, the Supreme Court of Canada will hear the appeal of Cpl McGregor v The Queen, 2020 CMAC 8. This case presents the Court’s first opportunity since Canada v Khadr, 2008 SCC 28, to revisit its decision in R v Hape, 2007 SCC 26. In Hape, the majority determined that, barring exceptional circumstances, international law prohibits the extraterritorial application of the Canadian Charter of Rights and Freedoms. Since then, legal scholars have spilled much ink calling into question the dubious international legal grounds that formed the basis for this conclusion, and lower courts have struggled to apply the Court’s guidance outside of the criminal law context.

McGregor offers the Court the chance to revisit its interpretation of section 32 of the Charter and to do so under the principled framework for using international and comparative law in constitutional interpretation set out in its 2020 decision Quebec (Attorney General) v. 9147-0732 Québec inc. Given this opportunity, this paper seeks to contribute to the practical and scholarly debate regarding the Charter’s reach by, for the first time, situating the Supreme Court’s findings in Hape within the context of international and foreign human rights law.

To that end, this paper argues first that the Supreme Court used the wrong concept of jurisdiction when analyzing the territorial reach of the Charter and the wrong legal regime to interpret the phrase “within the authority of parliament.” Rather than relying on the doctrine of jurisdiction to interpret section 32, the Court should have considered the concept of jurisdiction as used and understood in international human rights law instruments. Next, it looks to the precedent of international human rights bodies and five relevant jurisdictions (the UK, Australia, New Zealand, South Africa and Israel) to explore if, when, and how other states' human rights obligations apply extraterritorially. The result of this comparative exercise reveals that despite the universal application of the principle of sovereignty and comity, no other state studied (nor the International Court of Justice, the UN Human Rights Committee or the European Court of Human Rights) takes the categorical position to extraterritoriality adopted by the Court in Hape. This paper concludes by offering an alternative approach to interpreting section 32 that the Supreme Court could adopt when revisiting the scope of the Charter’s extraterritorial application in McGregor.
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