

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Invoking the Emergencies Act in Response to the Truckers’ 'Freedom Convoy 2022': What the Act Requires, How the Government Justified the Invocation, and whether It Was Lawful

	
    
        
            
            







    
    










    
    
    
    











			
                    Criminal Law Quarterly, Vol 70, No 2, p 262-291 (2022)

 
        

    
	

	
	
		
		
			30 Pages
		
		

		Posted: 3 Aug 2022
		
		
		
	

	
		
			
			




	See all articles by Leah WestLeah West
Carleton University - Norman Paterson School of International Affairs
Michael Nesbitt
University of Calgary, Faculty of Law
Jake Norris
University of Ottawa, Common Law Section, Students


		

	
	
	
	
	



	
	
	
	
		
		
	
	
		
			Date Written: May 1, 2022

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		When does an act of protest and dissent against the government create a national emergency? What level of economic disruption, civil disobedience, property damage or violence elevates a protest from a protected activity to a threat to state security? These are questions Canada has fortunately confronted only a handful of times in the five decades since the heavy-handed invocation of the War Measures Act during the Front de Libération du Québec (FLQ) Crisis in 1970,  and the replacement of that legislation with the Emergencies Act in 1988.All of that changed on 14 February 2022 when, for the first time, the Governor in Council (GiC) (essentially Cabinet) invoked the Emergencies Act in response to the “Freedom Convoy 2022” protest. This article asks whether the Emergencies Act allowed for its invocation in response to these protests. While this may seem like a clear-cut exercise of statutory interpretation, whether a political or “public order” emergency reaches a legal threshold is largely fact dependent and difficult to assess because such emergencies are less “empirical” than other forms of emergencies. Unlike a fire, flood, or pandemic, the scope and long-term impact of a public order emergency is challenging to quantify.

This article attempts to assess whether the justification offered by the Trudeau government satisfies the legal threshold for invoking a public order emergency under the Emergencies Act. To that end, it begins in Part I with a brief summary of the previous use of emergency measures in Canada under the War Measures Act and the impetus and debate that led to the tabling of the Emergencies Act in 1988. In Part II we offer a brief statutory history of the passage of the Emergencies Act in 1988 and the structure of that Act. In Part III, we then summarize the events of January and February 2022, and the written justification presented to Parliament for declaring an emergency as required under section 58 of the Emergencies Act. Finally, in Parts IV and V we break down the legal thresholds set out in the Act and map the government’s justification (and the facts) onto those statutory requirements. We conclude Part V by identifying three areas in which we believe the GiC needed to adopt novel or unconventional legal interpretations to satisfy the relevant statutory requirements based solely on the justification offered to Parliament. We then conclude with some of the implications for future political crises and national security investigations. 
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