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		Abstract

		In 1984, the Court clarified a core principle of administrative law: a reviewing court must defer to a  federal agency’s reasonable interpretation of an ambiguous statute that the agency administers. Chevron v. Nat. Res. Def. Council, 467 U.S. 837, 842–43 (1984). Petitioners ask the Court to overrule Chevron. Amici urge the Court to decline this invitation for the following reasons.

I. As to Chevron, the pull of statutory stare decisis—which this Court has applied when asked to overrule its deference jurisprudence—is too strong to overcome. Over the last four decades, this Court has repeatedly reaffirmed Chevron, and the federal courts have relied on it in thousands of cases. Chevron has come to be understood as a judicial interpretation of the Administrative Procedure Act (APA). Congress has legislated against that Chevron backdrop and refused to enact numerous bills that sought to abrogate it. Indeed, Congress, federal agencies, the lower federal courts, and the public have all relied on Chevron. Moreover, the original understanding of the scope of judicial deference under the APA is at best muddled, and the constitutional arguments against Chevron are unpersuasive. 

II. Chevron advances rule-of-law values in the modern administrative state. Aside from the conventional values of agency expertise, enhanced deliberative process, and more politically accountable policymaking, amici’s empirical scholarship sheds light on two less-appreciated values.

First, Chevron encourages stability in federal law. Because this Court reviews only a fraction of the hundreds of judgments concerning administrative interpretations of law each year, judicial review of agency statutory interpretations rests mostly with the courts of appeals. Chevron reduces disagreements among federal courts over policy-laden judgments and thus promotes national uniformity. Amici’s review of more than a decade of published court-of-appeals decisions mentioning Chevron demonstrates a nearly twenty-five percent-point difference as to the prevailing rate of agency statutory interpretations, depending on whether a circuit court does or does not apply the Chevron framework. Under Chevron, an agency’s nationwide policy implementation of a statute it administers is more likely to govern, as opposed to a patchwork scheme of potentially conflicting judicial interpretations across the federal courts of appeals with ideologically disparate panels providing their “best readings” of the statute.

Second, the findings from amici’s study underscore another significant and largely overlooked cost of eliminating Chevron: judges’ policy preferences would play a larger role in review of agency statutory interpretations. Amici’s empirical work demonstrates that Chevron has, to a substantial degree, succeeded in removing judges from policy decisions that Congress has delegated to agencies. By doing so, it has promoted stability in judicial decisionmaking across ideologically varied courts of appeals, increasing national uniformity and predictability in federal law.

In other words, amici’s findings demonstrate that, in a world without Chevron, the federal courts will be applying a far less workable standard when interpreting statutes that federal agencies implement.

III. In recent years, this Court’s approach to Chevron has already addressed the concerns Petitioners and others raise. The Court has instructed lower courts to take Chevron step one seriously, precluding deference when the statute is “clear enough.” It has suggested that Chevron step two should be a meaningful check on unreasonableness, including whether the agency’s interpretation is impermissibly arbitrary and capricious. And, of course, the major questions doctrine precludes Chevron deference—or regulatory activity at all—when an agency seeks to regulate certain major policy questions without clear congressional authorization.

As such, the meager benefits of overruling Chevron now do not outweigh the substantial costs. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: administrative law, deference, judicial review, Chevron, Skidmore, stare decisis

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Barnett,  Kent Harris and Walker,  Christopher J., Brief of Amici Curiae Professors Kent Barnett and Christopher J. Walker in Loper Bright Enterprises v. Raimondo in Support of Neither Party and in Defense of Chevron Deference (July 24, 2023). U of Michigan Public Law Research Paper Forthcoming, University of Georgia School of Law Legal Studies Research Paper,  Available at SSRN: https://ssrn.com/abstract=4519144
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Kent Harris Barnett

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Georgia School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Georgia School of Law  ( email )

			

			
			
				
				
				
					225 Herty Drive
Athens, GA  30602
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Christopher J. Walker (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Michigan Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Michigan Law School  ( email )

			

			
			
				
				
				
					625 South State Street
Ann Arbor, MI  48109-1215
United States

				

				
			

			
				
				
					HOME PAGE: http://www.chrisjwalker.com
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      480

			

		
		
		
			Abstract Views

			    1,258

		

		
		 
		
			Rank

			  109,832

		

		
	


	

	
		
			
				       80 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Michigan Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Michigan Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,349

                                    

                                    
                                        PAPERS

                                              922

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Daniel Halberstam at University of Michigan Law School

                                    

                                
                            

                        

                    

                
	
                    University of Georgia School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Georgia School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,223

                                    

                                    
                                        PAPERS

                                              543

                                    

                                

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Administrative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Administrative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              984

                                    

                                    
                                        PAPERS

                                            6,755

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        William Funk at Lewis & Clark Law School

                                    

                                
                            

                        

                    

                
	
                    Federal Courts & Jurisdiction eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Federal Courts & Jurisdiction eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              558

                                    

                                    
                                        PAPERS

                                            5,060

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Anthony J. Bellia Jr. at Notre Dame Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

