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		Abstract

		In this article, the authors consider the nature of corporate managers' fiduciary duties in periods when the company is in financial distress.  This matter is important not only to corporate managers, who need clear rules regarding their duties, but also to equity and debt investors, who must understand the nature of corporate fiduciary duties in order to price the capital that they contribute to the enterprise and allocate the financial risks of loss to the most efficient risk bearer from among the investors.    

Unfortunately, courts - especially the important Delaware courts - have made a mess of all of this.    

The positive portion of the article describes and offers some clarification of corporate managers' shifting fiduciary duties, as the corporation's financial distress deepens. The conclusion of the article is that corporate managers are obligated in periods when the corporation is solvent to act in the best interests of shareholders. When, however, the corporation moves into the "vicinity of insolvency", corporate managers are obliged to act in the best interests of some undefined conglomerate of corporate stakeholders. In actual insolvency, managers' duties shift to a duty to act in the best interests of creditors. Finally, in bankruptcy, corporate managers must act in the best interests of shareholders and creditors as a whole.    

The authors find these poorly articulated and constantly shifting standards to be pernicious, both with regard to the ability of corporate managers to make legally proper decisions and with regard to investors' ability to price their investments and predictably and efficiently allocate their risks of loss.    

In the normative portion of the article, the authors argue for an abandonment of this confusing and inefficient regime of corporate fiduciary duties. Their view is that in all periods prior to bankruptcy, the fiduciary duties of corporate managers should be consistently defined by reference to the best interests of shareholders. Once a company is in bankruptcy, they believe that the obligation of managers should shift to an obligation to act in the best interests of shareholders and creditors as a whole. This approach will, in their view, lead in most (but not necessarily all) cases to pleasing and efficient outcomes. It will provide intelligible criteria to guide the actions of managers and will enable investors to price their capital and allocate risks of loss in efficient manners. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Campbell,  Rutheford B. and Frost,  Christopher W., Managers' Fiduciary Duties in Financially Distressed Corporations: Chaos in Delaware (and Elsewhere) (April 24, 2006).  Available at SSRN: https://ssrn.com/abstract=900904 or http://dx.doi.org/10.2139/ssrn.900904 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Rutheford B. Campbell (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Kentucky - College of Law  ( email )

			

			
			
				
				
				
					620 S. Limestone Street
Lexington, KY  40506-0048
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Christopher W. Frost

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Kentucky - College of Law  ( email )

			

			
			
				
				
				
					620 S. Limestone Street
Lexington, KY  40506-0048
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      459

			

		
		
		
			Abstract Views

			    3,102

		

		
		 
		
			Rank

			   71,383

		

		
	


	
		
            
            	        8 Citations
		

	

	
		
			
				       20 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Bankruptcy, Reorganization & Creditors eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Bankruptcy, Reorganization & Creditors eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,440

                                    

                                    
                                        PAPERS

                                            5,371

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Barry E. Adler at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Takeover Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Takeover Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,228

                                    

                                    
                                        PAPERS

                                            7,468

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Fiduciary Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Fiduciary Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              151

                                    

                                    
                                        PAPERS

                                            2,467

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        D. Gordon Smith at Brigham Young University - J. Reuben Clark Law School 

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        The Internal Governance of Firms

                        
                            By
                                
                                
                                    
                                    Viral V. Acharya, 
                                    
                                
                                    
                                    Stewart C. Myers, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Internal Governance of Firms

                        
                            By
                                
                                
                                    
                                    Viral V. Acharya, 
                                    
                                
                                    
                                    Stewart C. Myers, ...
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Internal Governance of Firms

                        
                            By
                                
                                
                                    
                                    Viral V. Acharya, 
                                    
                                
                                    
                                    Stewart C. Myers, ...
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Internal Governance of Firms

                            
                                By
                                    
                                    
                                        
                                        Viral V. Acharya, 
                                        
                                    
                                        
                                        Stewart C. Myers, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Internal Governance of Firms

                            
                                By
                                    
                                    
                                        
                                        Viral V. Acharya, 
                                        
                                    
                                        
                                        Stewart C. Myers, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Stakeholder Capitalism, Corporate Governance and Firm Value

                            
                                By
                                    
                                    
                                        
                                        Franklin Allen, 
                                        
                                    
                                        
                                        Elena Carletti, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Stakeholder Governance, Competition and Firm Value

                            
                                By
                                    
                                    
                                        
                                        Franklin Allen, 
                                        
                                    
                                        
                                        Elena Carletti, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Stakeholder Governance, Competition and Firm Value

                            
                                By
                                    
                                    
                                        
                                        Franklin Allen, 
                                        
                                    
                                        
                                        Elena Carletti, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Optimal Dissent in Organizations

                            
                                By
                                    
                                    
                                        
                                        Augustin Landier, 
                                        
                                    
                                        
                                        David Alexandre Sraer, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Bottom-Up Corporate Governance

                            
                                By
                                    
                                    
                                        
                                        Augustin Landier, 
                                        
                                    
                                        
                                        David Alexandre Sraer, ...
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.115 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
